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In re Barbara K. Enterprises, Inc., 2008 WL 2439649 (Bkrtcy.S.D.N.Y.) 1 *?
1292 ,247 270WN 19 ©YVAYN YNNAN NNIINA DNV MDNY INNN ANA 7 INA TR 5
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INOPNN 29970 YA MIPOYY I TIaYWN YW 1PIMPN IMNNY 10 NTINN NDTY N INY
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NYIAP HY NOVINN TIVA .61 (2011 VOINN) 3/N BYIRN MIPINNRD 11 0N ORI
NYANY MNAN YSHIN ITONNY 2N ,9952 DR P90 NYLIN PTY TIAYY PNIYNY MIVINRD
P KD DY DMPYY NANY GR DIVYI DNV DIV NMDTY IUNRI MINTH 10IND

.DXNLN DPRY DOVYNTN MY ,0PYPI MNYIN MIINA D) NON ,DXNVNNN DIVNI

NIUN VN VTN D>PADN DPNX PIND NYSND 120NN 12T .91 DAYV NpT8n 91¥h .28
NI TIAYY NPIWN ¥ PYLY 1 NN E.orTaen 009 YY Tayw na»nn vin
ND VYD 9192 KD 1OV ,VIOWN PN NI P12 ,DDIN .WTN INIYN NPIN TTIYD YTD NdXNION
9 DY MOTY YINN ORIYND PODY MPNN ,NINIIN NINNIN DY THYNI PONDND 1N

George 1m910N Y1IPY 93 .qUIV TIAywa DP NN NN MY ,DO0WN HYW NIV NP
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"The conventional explanation for the provision is that it enables the
debtor to offer inducements to lenders in the form of elevated priority
without which the lenders would not be willing to invest. Yet,
proponents of this rationale fail to explain the cause of this reticence..."

NIDMNN NPN PINT NYST NN 209NN NNNI DNEN 1Y MHAYY NPIYAY 0ININD .29
NN D NYNNN NYIP ,TD DWY .ARIPNN 1N N9D IRIUN PIYNY TIAYY TV U yNad
2V NTMY 1T YT ,ODIN NV NYND NNDIN NN DY NNYP XIN PTY Iy Npwnd
YO NI TNND NIPN NPN PTY TIAYY NPIYN 1PAD ONIND NPNDA OMIATH M9
NNN NVIANY YD 12 YTY NI XIN NV DI DY HYION PNV DX ,NININID .NINIANN
YNIYND PODVY M1 PIRIYRND PODY NMIPINN TIAYWN MO TY M0 NVIINN NYND NNOIN
NN M) PN DN MNY OX ,MINK DD .PTY TIAYY DY UPYNND MNINX XD WTNN
OV THYNI PANDOY 1NN DN NXINND 7T 1N ,NVIINN TYNN DY 2INNN PNIVHYNI

VIAPY YN ,NIINN NXIAND YTND IXIYND DY IMDWN SY1AY 10PY T ¥IP 92000 21212 OIMNYIN Ponn "
,IRI2N MINSIN DY THYNI NN ORIUR HDIAPY 100 KOW DOYNT DA NN ONY IHYINY DITNPN DMIPNIVY
.647 13y 7.1172NN YD) DY TIAYWA NV YINN INIYND DY ITHYN ¥ W25 DIVN NP INYI TP

George G. Triantis, “A Theory of the Regulation of Debtor-in-Possession Financing” (1993) 46 '1 *°
Vand. L. Rev. 901
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.NY2N MYHNY NYaNn

nYN] White 1900 y21p ,.5vn5 ,75 .12nN2 TONTPNRD MID0N NTHY 1T NPND DY

1%:(n.x — Chapter 11-1 02901 %) 9y Tpawn debtor in possession-5 onwnn DIP

"In practice these tests are seldom met. In fact the ability to pass one
of the tests may show an inability to pass the other: If there is true
adequate protection for the existing secured creditor, why can't the
DIP find someone else to lend?"

7. McCormack 1901 y211pw %9

"If a company is unable to convince any prospective lender that it will
be guaranteed repayment without being granted a priming security
interest and no prospective lender is willing to lend on the basis of an
inferior security, then it is difficult to see how the priming security
interest should, nonetheless, be considered to protect fully the interests
of the existing secured creditors. It has been suggested that, whenever
a company makes a case for a priming loan under s.364(d), that fact
alone raises the presumption that there will be no adequate protection
and thus the loan should not be permitted."

YNYY YT N12NN Y01 W DX NORYN L0AYNN N NYT NpPrva MY Inan nabnn .30
,D12TN YAV XTI DI NORY NN YTN MDNY 1N O»P NV NYND 1D NNVI
D) MDYV NY YWY 1T NIRYA YIONY 91N NAIVN NI HYA DINN NINOIRIYND P
NONYA NYIONN NN PAYND NUPIAN PIND NYSN .NYINN DY NNIANN MDD IwNa
NNN OV NNYPP 1272 YIOND UPIAN IUR ,VAVNN N2 DY PO PN YT 1 YIS
VAYNN NIV NNIND 2D ,NPNAM NYDIDD MINONY NI NV NYNN NIMIID NN
MOIYN D NI AUND [, NINT .DNIT MW IN ,NPIND ,NPYIYD MY MDD DY 150ND)
DMPNA ,1D DY I 501N KD SDVNPOD TR TN YN PITH YTN PR NPYIYI MY
0 MNN VAVNRN YNAY PN POYD NIANN HY NNDIVS TUWHND NPN YTNN INIYND DNA
PO0D PTY TIAYY NPIYN , TN 920V 295 9NN NPYOVND NPINNN NN PTYNDY N2
,NLINN NYNN DY IOV DY HYIO N NRIINN 1Y NIPNA NIPON NN NDOVN VTN INIYN
.N72NN YN 595 DY 1

James J. White, "Death and Resurrection of Secured Credit", 12 AM. BANKR. INST. L. REv. 139, '
169 (2004)

Gerard McCormack, "Super-Priority New Financing and Corporate Rescue*, 1 J. Bus. Law 701,
.715-716 (2007)
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Chapter 11 5w 5Tmn NN DT PNIYA PIND NYSN NODIN POY DTN .ANYN vavn .32

VY ORI DIV ONINDY TOVAYNAN TPNYNY N TN NHRNND NTI) DIV INPIIIND

YT 9TON NPXPNA MIAPY NYSN DIV PPINKN MYNOND NINT ININKYD 1D PINY

NN TTIYD NNON NIPDINY NOPN NN NNONI NN ,WINN IXIUND RWUNI
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'8, McCormack 1m9nn y27pw %95

"The Government, however, was reluctant to create a situation that, in
essence, would quarantee a return to super-priority new lenders
irrespective of whether rescue proposals passed commercial muster."

YA WITNN MNIUND XYL NYIONN NN PRYNY 2010 YD NI MYVIIIAN NTHYN 7290
27NN P2 0»HI55M DPMIAINN O TANN NOND D) NXT) ,VIYNN YN XTI XD ,PIVN
. 09729

"In its view, the issue of whether to lend to a company in administration
was a commercial one best left to the judgment of the lending market. It
would also be inappropriate to attempt to replicate the ¢.11 provisions in
the United Kingdom where the business culture and economic
environment are quite different.”

NOWN P2 ORIYN PIVA ININDY HVOYNN NNHYUND IRPIININD YN NNRNN N .33
IUN ,DOMYNYN DTN DNIMP IRIWVAIAY NOND 27NINI PIVN ONIM NPVLIVNN
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703 mya ow
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.District Court-5 1 nNNNHD MYIY NXIIYY 1YY 2 1INAD MIVOR NIDIDHD MIDIA W DINYN DITTND 20
.Federal Rules of Bankruptcy Procedure, Article, Part 11 7 ,napn npod

72793 19 9919 NYNVP 10286708 N7V 1 DIWY NYYNA TAVTH ¥ NTIIVN YW NYIYN NYNTH ¥YIIND T NNY 2
[12)2 ©DM9] (10.3.2010) ©XO1INN Y /)
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"If the trustee, under section 362, 363, or 364 of this title, provides
adequate protection of the interest of a holder of a claim secured by a lien
on property of the debtor and if, notwithstanding such protection, such
creditor has a claim allowable under subsection (a)(2) of this section
arising from the stay of action against such property under section 362 of
this title, from the use, sale, or lease of such property under section 363 of
this title, or from the granting of a lien under section 364 (d) of this title,
then such creditor’s claim under such subsection shall have priority over

every other claim allowable under such subsection."

NN NIINIY NIT IWNX NV NYND MNI MY NNY »TD NT ITONL ¥ ON PID
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M9 DY MMTY Q0NN 1INNY TN ,NNTAND NN NYND MY NNNN
NN DMNNX DYTYS VP IN T MDTY HVIAN ,TANVYNN DI NVLINN YN

.NLINN NYNN NPMIDT DY TAY T2

The Insolvency Service, A Review of Company Rescue and Business Reconstruction %
Mechanisms, Sections 137-139 (2000)

Seymour Roberts, Jr., "The Super Duper Priority Administrative Expense: What it is, 7 ,yoa y15 >
.Where it Comes From, What it Does and How You Get One", 2002 Ann. Surv. Bankr. Law 12
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