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2 The Court System

In France, any lawsuit for revocation or infringement of an industrial
property right should be filed with a court of first jurisdiction, generally
a civil court (Tribunal de Grande Instance). We set out below, for each
type of right, the relevant venue and jurisdiction. See also Appendix 2A.

Appeal may be brought in the corresponding court of appeal and
further action, on questions of law only, may be filed by the losing party
with the Supreme Court (Cour de Cassation).

An action may be initiated based on civil law and also, in most cases,
on criminal law, but not based on both.

An action has to be brought before the court which has jurisdiction
over the defendant (or any one of the defendants), or the place of alleged
damage (that is, generally where the infringing product was found).

When the defendant has no address and no commercial activity in
France, it may be difficult to determine which court has jurisdiction.
Generally the competent court will then be that of the domicile or
registered office of the claimant.

The plaintiff has however to select the court “permitted to render
good justice”. Therefore, for instance, in response to an infringement

action, a nullity action should be brought in court which deals with the
infringement.

2.1 COURTS OF FIRST INSTANCE

2.1.1 Patents

Since the decree of October 9, 2009 a patent case should be brought
only in front of First Court of Paris (Tribunal de Grande Instance) (Code
de lorganisation judiciaire, art.D 21 1-6). This also applies to the
Supplementary Protection Certificates, Utility Certificates and semi-
conductor topographies.

The President of the civil court of first instance of Paris may orders
upon an ex parte request by the plaintiff an attachment to provide evi-
dence (see 5.1.1). Penal action is also available (see below).

2.1.2 Designs

In bringing an action that concerns designs before the law dated
October 29, 2007, the claimant could choose between the civil court of

Int. Intellectual Prop. Lit. R.25: December 2009 FRA/29
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2 The Court System

The civil courts in Germany are organised on four levels: Amtsgericht
(county court), Landgericht (district court), Oberlandesgericht (Court of
Appeal) and Bundesgerichtshof (Federal Supreme Court). Normally the
value of the litigation (Streitwert) determines whether a lawsuit has to be
filed with the county court or the district court at first instance, Most of
the statutes concerning intellectual property rights stipulate, however,
that all claims must be heard at the district court, regardless of value.
‘There are 114 district courts in Germany, of which only 13 have a
statutory jurisdiction to hear patent cases. Certain other specialised
courts are stipulated for other intellectual property rights cases. For
further details see 9.1.

The regular courts in Germany are entitled to charge standard court
fees, as set out in a fee table on the basis of the value of the litigation. The
fee system is similar to that for lawyers (see 3.4).

2.1 COURTS OF FIRST INSTANCE

The court of first instance for infringement proceedings of intellectual
property rights is a district court. On the basis of their specialisation and
their experience, some of the appointed district courts enjoy a high
reputation as specialised courts. Recent surveys confirm, for example,
that patent litigation is concentrated in Diisseldorf, Mannheim and
Munich. Any chamber of a district court consists of three full-time
judges. Proceedings in the chamber are governed by the Statute on Civil
Procedures (Zvvilprozeflordnung, ZPO). The court operates throughout
the year and no longer takes a vacation in the summer as it did in the
past.

Having experience of technical cases and technical questions the
judges sitting in the patent chamber at a district court do their best to
handle cases without taking evidence from a technical expert. Some-
times the briefs of the parties determine whether the court sees a need to
request the assistance of a neutral technical expert,

2.2 COURTS OF APPEAL

Appeal from the district court lies to the Court of Appeal (Oberlandes-
gericht), at which specialised chambers are established. Like the cham-

Int. Intellectual Prop. Lit. R.15: February 2005 GER/43
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2.2 GERMANY

bers of the district courts, the chamber of the Court of Appeal consists of
three full-time judges. An appeal has to be filed within a non-extendable
term of one month upon service of the written judgment on the party
who wants to file the appeal.

In intellectual property rights infringement proceedings a further
appeal (revision) from the Court of Appeal lies to the Federal Supreme
Court where the panel consists of five full-time judges. Either the Court
of Appeal or the Federal Supreme Court may grant leave for this further
appeal. If the Court of Appeal grants leave for the appeal the Federal
Supreme Court is bound to this decision and has to take the further
appeal. If the Court of Appeal does not grant leave for the appeal the
Federal Supreme Court is authorized to overrule this decision and to
take the appeal upon an according motion of the party who wants to take
the case to the Federal Supreme Court. Whereas both the district court
and the Court of Appeal consider questions of fact, on which evidence
can be submitted, the Federal Supreme Court decides only questions of
law, on the basis of the fact-finding of the Court of Appeal.

In a nullity suit concerned with the validity of a patent an appeal from
the Federal Patent Court (Bundespatentgericht) also lies as of right to the
Federal Supreme Court. This means that the patent infringement suit
and the nullity suit against the patent, on which the infringement suit is
based, can come together at the Federal Supreme Court, and both suits
(with different docket numbers) are handled by the same panel. In a
nullity suit the Federal Supreme Court takes evidence as a matter of
routine by appointing court’s experts; these experts submit a written

opinion on the subject matter of the litigious patent and the validity
issues.

2.3 OTHER COURTS OR TRIBUNALS

'2.3.1" Introduction

Appendix 2A sets out the court system, indicating the competences of
the above courts and possibilities of appeal in patent litigation cases,
including judicial review of the validity of patents in opposition and
'nullity actions. The right-hand column of the table also indicates the
routes for the judicial review in other areas of intellectual property rights

litigation.
2.3.2 Patent Office
The Patent Office does not deal with intellectual property rights

infringement proceedings but is concerned mainly with the prosecution
and registration of intellectual property rights. Furthermore the Patent

GER/44 Int. Intellectual Prop. Lit. R.15: February 2005



THE COURT SYSTEM 2.3

Office deals as a court of first instance with requests to cancel certain

intellectual property rights registrations, ie utility model and trade mark
registrations. For further details see 9.1 2.

2.3.3 Federal Patent Court

The Federal Patent Court V(Bundespazentgerz'cht)'-reviews'decisions- of the
Patent Office. ‘However, this court is also the court of first instance for
nullity suits which ‘everybody, including“.the.bdefendant in a patent
infringement case, can file against a patent. The panel of the Federal
Patent Court‘COnS'ists' of five full-time judges, two of whom are fully

legally qualified, whilst the other three have a technical education.

2.3.4 European Court of Justice -

The European Court of Justice in Luxembourg (ECJ) safeguards the
construction and application of European law in the member states of
the European Union. Cases can go to the ECJ by a referral from a
national court. Courts of first instance can and courts of last instance
must refer cases to the ECJ if their decision rests on a question of the
construction or application of Community law which has not yet been

decided. Cases can also go to the ECJ by appeal from the European
Court of First Instance on a point of law

Int. Intellectual Prop. Lit. R.15: February 2005 GER/45



c. 54

ELIZABETH 11

Supreme Court Act 1981
1981 CHAPTER 54

An_Act to consolidate with amendments the Supreme
Court of Judicature (Consolidation) Act 1925 and other
enactments relating to the Supreme Court in England
and Wales and the administration of justice therein; to
repeal certain obsolete or unnecessary enactments so
relating; to amend Part VIII of the Mental Health
Act 1959, the Courts-Martial (Appeals) Act 1968, the
Arbitration Act 1979 and the law relating to county
courts; and for connected purposes. [28th July 1981]

E IT ENACTED by the Queen’s most Excellent Majesty, by and
with the advice and consent of the Lords Spiritual and
Temporal, and Commons, in this present Parliament

assembled, and by the authority of the same, as follows:—

Part 1
CONSTITUTION OF SUPREME COURT

The Supreme Court

1.—(1) The Supreme Court of England and Wales shall The Supreme
consist of the Court of Appeal, the High Court of Justice and Court.
the Crown Court, each having such jurisdiction as is conferred
on it by or under this or any other Act.

~ (2) The Lord Chancellor shall be president of the Supreme
Court. ' :
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PART I The Court of Appeal
The Court ' . o
of Appeal. 2.—(1) The Court of Appeal shall consist of ex-officio judges
and not more than eighteen ordinary judges.

(2) The following shall be ex-officio judges of the Court of
Appeal— .

(@) the Lord Chancellor ;
(b) any person who has been Lord Chancellor ;

(c) any Lord of Appeal in Ordinary who at the date of his
appointment was, or was qualified for appointment as,
an ordinary judge of the Court of Appeal or held

,,an office within paragraphs (d) to (g);

()" thé Lord Chief Justice ; - B

(e) the Master of the Rolls ;

() the President of the Family Division ; and

(¢) the Vice-Chancellor ; ‘

but a person within paragraph (b) or (c) shall not be required to
sit and act as a judge of the Court of Appeal unless at the Lord
Chaqc;&llo;’s request he consents to do so.

(3) The ordinary judges of the Court of Appeal (including the
vice-president, if any, of either division) shall be styled “Lords
Justices of Appeal ”.

(4) Her Majesty may by Order in Council from time to time
amend: subsection (1) so as to increase or further increase the
maximum number of ordinary judges of the Court of Appeal.

(3) No recommendation shall be made to Her Majesty in
Council to make an Order under subsection (4) unless a draft
of the Order has been laid before Parliament and approved by
resolution: of each House of Parliament.

(6) The Court of Appeal shall be taken to be duly constituted
notwithstanding any vacancy in the office of Lord Chancellor,
Lord Chief Justice, Master of the Rolls, President of the Family

Division or Vice-Chancellor.

Divisions of 3.—(1) There shall be two divisions of the Court of Appeal,
Court of namely the criminal division and the civil division.

Appeal. (2) The Lord Chief Justice shall be president of the criminal
division of the Court of Appeal, and the Master of the Rolls
shall be president of the civil division of that court.

(3) The Lord Chancellor may appoint one of the ordinary
judges of the Court of Appeal as vice-president of both divisions
of that court, or one of those judges as vice-president of the
criminal division and another of them as vice-president of the
civil division.

il
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“@) When sitting in a court of either division of the ‘Court of  ParrI
Appeal in which no ex-officio- judge of the Court of Appeal is
sitting, the vice-president (if any) of that division shall preside.

(5) Any nux_nber of courts of either division of the Court of
Appeal may sit at the same time. O

The High Court

4.—(1) The High Court shall consist of— The High
(@) the Lord Chancellor ; - .~ Court.
(b) the Lord Chief Justice ; c
() the President of the Family Division ;

(@ the Vice-Chancellor ; and ‘
(¢) not more than eighty puisne judges of that court.

(2) The puisne judges of the High Court shall be styled
*“ Justices of the High Court *. 3

(3) All the judges of the High Court shall, except where. this
Act expressly provides otherwise, have in all respects equal
power, authority and jurisdiction. S

(4) Her Majesty may by Order in Council from time to time
amend subsection (1) so as to increase or further increase the
maximum number of puisne judges of the High Court.

(5) No recommendation shall be made to Her Majesty in
Council to make an Order under subsection (4) unless a draft
of the Order has been laid before Parliament and approved
by resolution of each House of Parliament. ,:

(6) The High Court shall be taken to be duly constituted
notwithstanding any vacancy in the office of Lord Chancellor,
Lord Chief Justice, President of the Family Division or Vice-
Chancellor.

S—(1) There shall be three divisions of the High Court Divisions of
namely— High Court.

(@) the Chancery Division, consisting of the Lord Chancel-
lor, who shall be president thereof, the Vice-Chancellor,
who shall be vice-president thereof, and such of the
puisne judges as are for the time being attached thereto
in accordance with this section ;

(b) the Queen’s Bench Division, consisting of the Lord
Chief Justice, who shall be president thereof, and such
of the puisne judges as are for the time being so
attached thereto ; and '
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Part I “(c) the Family Division, consisting of the President of the
Family Division and such of the. puisne judges as are
for the time being so attached thereto.

- (2) The puisne judges of the High Court shall be attached to
the various Divisions by direction of the Lord Chancellor ; and
any such judge may with his consent be transferred from one
Division to another by direction of the Lord Chancellor, but shall
be so transferred only with the concurrence of the senior judge
of the Division from which it is proposed to transfer him.,

(3) Any judge attached to any Division may act as an addi-
tional judge of any other Division at the request of the Lord
Chancellor made with the concurrence of the senior judge
of each of those Divisions. -

(4 Nothing in this section shall be taken to prevent a judge
of any Division (whether nominated under section 6(2) or not)
from sitting, whenever required, in a divisional court of another

Division or for any judge of another Division.

(5) Without prejudice to the provisions of this Act relating
to the distribution of business in the High Court, all jurisdiction
vested in the High Court under this Act shall belong to all the

Divisions alike.
The Patents, 6.—(1) There shall be—
Admiralty (@) as part of the Chancery Division, a Patents Court:
and
Commercial and '
Courts. (b) as parts of the Queen’s Bench Division, an Admiralty

Court and a Commercial Court.

(2) The judges of the Patents Court, of the Admiralty Court
and of the Commercial Court shall be such of the puisne judges
of the High Court as the Lord Chancellor may from time to
time nominate to be judges of the Patents Court, Admiralty
Judges and Commercial Judges respectively.

Power to alter ~ 7.—(1) Her Majesty may from time to time, on a recom-
Divisions ot mendation of the judges mentioned in subsection (2), by Order

transfer : 1 A3

certain courts mCounclld_u'ectthat— o
to different (@) any increase or reduction in the number of Divisions
Divisions. of the High Court; or

(b) the transfer of any of the courts mentioned in section
6(1) to a different Division,

be carried into effect in pursuance of the recommendation.
" (2) Those judges are the Lord Chancellor, the Lord Chief

Justice, the Master of the Rolls, the President of the Family
Division and the Vice-Chancellor. ,
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l PART VI

PATENTS

Page 1 of 4

Patents county courts

287 Patents county courts: special jurisdiction

(1) The Lord Chancellor may by order made by statutory instrument designate any county court as

a patepts county court and confer on it jurisdiction (its “special jurisdiction”) to hear and
determine such descriptions of proceedings—

(@) relating to patents or designs, or

(b) ancillary to, or arising out of the same subject matter as, proceedings relating to patents
or designs,

as may be specified in the order,

(2) The special jurisdiction of a patents county court is exercisable throughout England and Wales,
but rulgs of court may provide for a matter pending in one such court to be heard and
determined in another or partly in that and partly in another.

(3) A patents county court may entertain proceedings within its special jurisdiction notwithstanding
that no pecuniary remedy is sought.

(4) An order under this section providing for the discontinuance of any of the special jurisdiction of

a patents county court may make provision as to proceedings pending in the court when the
order comes into operation.

(5) Nothing in this section shall be construed as affecting the ordinary jurisdiction of a county court.

288 Financial limits in relation to proceedings within special jurisdiction of patents county
court

(1) Her Majesty may by Order in Council provide for limits of amount or value in relation to any
description of proceedings within the special jurisdiction of a patents county court.

(2) If alimit is imposed on the amount of a claim of any description and the plaintiff has a cause of
action for more than that amount, he may abandon the excess; in which case a patents county

court shall have jurisdiction to hear and determine the action, but the plaintiff may not recover
more than that amount.

(3) Where the court has jurisdiction to hear and determine an action by virtue of subsection (2), the
judgment of the court in the action is in full discharge of all demands in respect of the cause of
action, and entry of the judgment shall be made accordingly.

(4) If the parties agree, by a memorandum signed by them or by their respective solicitors or other
agents, that a patents county court shall have jurisdiction in any proceedings, that court shall

have jurisdiction to hear and determine the proceedings notwithstanding any limit imposed
under this section.

(5) No recommendation shall be made to Her Majesty to make an Order under this section unless

a draft of the Order has been laid before and approved by a resolution of each House of
Parliament.

289 Transfer of proceedings between High Court and patents county court

(1) No order shall be made under section 41 of the (1984 c. 28.] County Courts Act 1984 (power of
High Court to order proceedings to be transferred from the county court) in respect of
proceedings within the special jurisdiction of a patents county court.

(2) In considering in relation to proceedings within the special jurisdiction of a patents county court
whether an order should be made under section 40 or 42 of the County Courts Act 1984
(transfer of proceedings from or to the High Court), the court shall have regard to the financial
position of the parties and may order the transfer of the proceedings to a patents county court
or, as the case may be, refrain from ordering their transfer to the High Court notwithstanding
that the proceedings are likely to raise an important question of fact or law.

290 Limitation of costs where pecuniary claim could have been brought in patents county
court

M

http://www.opsi. gov.uk/acts/acts1988/ukpga_19880048_en_16 29/04/2010
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. .  High Court which could have been commenced in a
pate_nt§ county court and in which a _clanm for a pecuniary remedy is made, then, subject to the

(2) For _this purpose a plaintiff shall be treated as recovering the full amount recoverable in respect
of his claim without regard to any deduction made in respect of matters not falling to be taken

g whether the action could have been commenced in a patents
county court,

(3) This section does not affect any question as to costs if it appears to the High Court that there

was reasonable ground for supposing the amount recoverable in respect of the plaintiff's claim
to be in excess of the prescribed amount,

(4) The High Count, if satisfied that there was sufficient reason for bringing the action in the High

Court, may make an order allowing the costs or any part of the costs on the High Court scale or
on such one of the county court scales as it may direct.

(5) This section does not apply to proceedings brought by the Crown.

6) In this section “the prescribed amount” means such amount as may be prescribed by Her
Majesty for the purposes of this section by Order in Council.

(7) No recommendation shall be made to Her Majesty to make an Order under this section unless

a draft of the Order has been laid before and approved by a resolution of each House of
Parliament.

291 Proceedings in patents county court

(1) Where a county court is designated a patents county court, the Lord Chancellor shall nominate
a person entitled to sit as a judge of that court as the patents judge.

(2) County court rules shall make provision for securing that, so far as is practicable and
appropriate—

(@) proceedings within the special jurisdiction of a patents county court are dealt with by the
patents judge, and

(b) the judge, rather than a registrar or other officer of the court, deals with interlocutory
matters in the proceedings.

(3) County court rules shall make provision empowering a patents county court in proceedings
within its special jurisdiction, on or without the application of any party—

(a) to appoint scientific advisers or assessors to assist the court, or
(b) to order the Patent Office to inquire into and report on any question of fact or opinion.

(4) Where the court exercises either of those powers on the application of a party,.the
remuneration or fees payable to the Patent Office shall be at such rate as may be determined

in accordance with county court rules and shall be costs of the proceedings unless otherwise
ordered by the judge.

(5) Where the court exercises either of those powers of its own motion, the remuneration or fees
payable to the Patent Office shall be at such rate as may be determined by the Lord Chancellor
with the approval of the Treasury and shall be paid out of money provided by Parliament.

292 Rights and duties of registered patent agents in relation to proceedings in patents county
court

(1) A registered patent agent may do, in or in connection with proceedings_in a patger)ts county
court which are within the special jurisdiction of that court, anything which a solicitor of the
Supreme Court might do, other than prepare a deed.

(2) The Lord Chancellor may by regulations provide that the right conferred by subsection (1) shall
be subject to such conditions and restrictions as appear to the Lord Chancellor to be necessary
or expedient; and different provision may be made for different descriptions of proceedings.

(8) A patents county court has the same power to enforce an undertaking given by a registered
patent agent acting in pursuance of this section as it has, by virtue of section 142 of the [1984
c. 28.] County Courts Act 1984, in relation to a solicitor.

(4) Nothing in section 143 of the County Courts Act 1984 (prohibition on persons other than

solicitors receiving remuneration) applies to a registered patent agent acting in pursuance of
this section.

http://www.opsi.gov.uk/acts/acts1 988/ukpga_19880048_en_16 29/04/2010
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The .provisiong of county court rules prescribing scales of costs to be paid to solicitors apply in
relation to registered patent agents acting in pursuance of this section,

Regulations under this section shall be made by statutory instrument which shall

: ] be subject to
annulment in pursuance of a resolution of either House of Parliament,

Licences of right in respect of certain patents

Restriction of acts authorised by certain licences

In paragraph 4(2)(c) of Schedule 1 to the [1977 c. 37.] Patents Act 1977 (licences to be

available as of right where term of existing patent extended), at the end insert “, but subject to
paragraph 4A below”, and after that paragraph insert—

A (1) K the proprietor of a patent for an invention which is a product files a declaration with
the Patent Office in accordance with this paragraph, the licences to which persons

are entitled by virtue of paragraph 4(2)(c) above shall not extend to a use of the
product which is excepted by or under this paragraph.

(2) Pharmaceutical use is excepted, that is—

(@) use as a medicinal product within the meaning of the Medicines Act 1968,
and

(b) the doing of any other act mentioned in section 60(1)(a) above with a view to
such use.

(8) The Secretary of State may by order except such other uses as he thinks fit, and an
order may—

(@) specify as an excepted use any act mentioned in section 60(1)(a) above, and

(b) make different provision with respect to acts done in different circumstances
or for different purposes.

(4) For the purposes of this paragraph the question what uses are excepted, so far as
that depends on—

(@) orders under section 130 of the Medicines Act 1968 (meaning of “medicinal
product”), or

(b) orders under sub-paragraph (3) above,

shall be determined in relation to a patent at the beginning of the sixteenth year of
the patent.

(5) A declaration under this paragraph shall be in the prescribed form and shall be filed
in the prescribed manner and within the prescribed time limits.

(6) A declaration may not be filed—

(a) in respect of a patent which has at the commencement of section 293 of the

Copyright, Designs and Patents Act 1988 passed the end of its fifteenth year;
or

(b) if at the date of filing there is—

(i) an existing licence for any description of excepted use of the product,
or

(i) an outstanding application under section 46(3)(a) or (b) above for the
settlement by the comptroller of the terms of a licence for any
description of excepted use of the product,

and, in either case, the licence took or is to take effect at or after the end of
the sixteenth year of the patent.

(7) Where a declaration has been filed under this paragraph in respect of a patent—

(a) section 46(3)(c) above (restriction of remedies for infringement where
licences available as of right) does not apply to an infringement of the patent
in so far as it consists of the excepted use of the product after the filing of the
declaration; and

(b) section 46(3)(d) above (abatement of renewal fee if licences available as of
right) does not apply to the patent.”.

When application may be made for settiement of terms of licence

http://www.opsi. gov.uk/acts/actsl988/ukpga_19880048_en_16 29/04/2010
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In Schedule 1 to the [1977 . 37.] Patents Act 1977, after the paragraph inserted by section 293
above, insert—

“4B (1)

()

An application under section 46(3)(a) or (b) above for the settiement by the
comptroller of the terms on which a person is entitled to a licence by virtue of

paragraph 4(2)(c) above is ineffective if made before the beginning of the sixteenth
year of the patent.

This paragraph applies to applications made after the commencement of section 294
of the Copyright, Designs and Patents Act 1988 and to any application made before
the commencement of that section in respect of a patent which has not at the
commencement of that section passed the end of its fifteenth year.”,

Patents: miscellaneous amendments

295 Patents: miscellaneous amendments

The [1949 c. 87.] Patents Act 1949 and the [1977 c. 37.] Patents Act 1977 are amended in
accordance with Schedule 5.

http://www.opsi.gov.uk/acts/acts1988/ukpga_19880048_en_16
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Such appeal is a full re-hearing, but the Court will however give due
weight to factual findings where such are within the Comptroller’s special
expertise such as licence royalty rates.*! Further appeals to the Court of
Appeal are restricted to points of law (see paragraph 1-5 6 below).

4. PateNTs COURT AND PATENTS COUNTY COURT

Jurisdiction

The Patents Court was formally established only by the 1977 Act, but
patent cases have been tried in the High Court*? (of which it forms part)
since at least 1602.% It has jurisdiction to determine not only all questions
of infringement and validity relating to patents, but all other rights of
action including breach of contract, copyright, registered design, un-
registered design, trade mark, passing off, and breach of confidence as well
as inherent jurisdiction (e.g. to grant declarations of non-infringement)
independent of the Patents Acts.

Prior to 1977 the 1949 Act had created the position of Patents Judge, so
that it has been usual since 1950 (at least) for patent disputes to be heard
by a suitably specialist qualified person in the first instance.

The Patents County Court was set up in 1990 to provide cheap and
informal procedures for the benefit of small firms.* Its jurisdiction is
limited by the statute of its establishment to *“any action or matter relating
to patents or designs over which the High Court would have jurisdiction,
together with any claims or matters ancillary to, or arising from, such
proceedings”.* There is no financial limit applicable to its cases.*6

Both Courts may revoke patents but neither has power to grant. Where
an appeal from the Comptroller’s decision to refuse grant is successful the
Court will simply refer the application back and direct that the patent
proceed to grant.

Choice of forum

The plaintiff chooses in the first place the tribunal in which to bring an
action. Cases in which discovery may be important, where there are real
disputes as to facts, or where a significant amount of experimentation may
be required are not suited to the County Court. Generally the longer,
heavier, more complex, more important, and more valuable actioms
continue to belong in the Patents Court.

U Allen ¢ Hanbury's Ltd’s (Salbutamol) Patent [1987] R.P.C. 327, (sce esp. pp. 373-376); Smith Kiinc
French (Cimetidine) {1990] R.P.C. 203, (sce esp. pp. 236-237).

2 All proceedings in the High Court relating to patents are assigned to the Patents Court, Chancery
Division by R.S.C. Order 103, rule 2(1) and any cases which fall outside the wording of the rule wilk in
practice be assigned to the Patents Court. Sce Omron Tatcisi Electronics’ Application {1981] R.P.C. 125;
this was a judicial review action formally brought in the Queen’s Bench Division of the High Court (as
required by R.S.C. Order 53) but heard by the Patents Judge sitting in that Division. The history of patents
courts (including the Patents Appeal Tribunal under the 1949 Act) is discussed there at p. 133.

4 Darcy v. Allein (1602) 1 W.P.C. 1; Noy 173; Moore. K.B. 671; 11 Co. Rep. 84b.

# As discussed more fully below. The effect has been less than exp d, mainly t the Patents Court
has streamlined its own procedures and thereby reduced costs in recent years.

5 CDPA 1988, s. 287 and Patents County Court (Designation and Jurisdiction) Order 1994, 5.1. 1994 No.
1609. See McDonald v. Grabam {1994] R.P.C. 407, (copyright and patent infringement; sce esp. p. 435,
p. 441); Prout v. British Gas [1992] F.S.R. 478 (breach of confidence and patent infringement).

* Though there is power to set such a limit by Order in Council; s. 288, CDPA 1988.

There are some significant variations in trial procedure as between the
Patents Court and Patents County Court considered in paragraphs 1-48

w%%o“ﬂmv et seq. Other factors worthy of separate note include the

(a) Pleadings. Patents County Court actions are commenced by issuing a
summons accompanied by a Statement of Case and Particulars of
Hnmzsmo..snnn_: which must contain all facts, matters, and arguments
to be relied upon. High Court proceedings are usually* commenced
by issuing a writ, followed or accompanied by a Statement of Claim
and Particulars of Infringement which need only set out relevant
facts and matters to be relied upon. It follows that in the Patents
County Court both sides learn their opponent’s case early on, but
sacrifice some of their freedom to present their own Esznuﬂu.w

(b) Cost profile (but not necessarily total costs?). Initial i
tends to be higher in the Patents County Court. expenditure

(c) Rights of audience. In the Patents County Court registered patent
agents can appear in Court and do anything else which a solicitor
can do, other than prepare a deed’! whereas in the Patents Court
they can only appear on appeals from the Comptroller. In the
mewﬂnm Oo:m.n Mn_w nocbmﬂr mwmnmon& non-corporate litigants, and

itors who have completed a ini
B o p n advocacy training course have

(d) Appeals are available as of right from final determinati
Patents Court, but appeals from the Patents County nomwm .MMMWM
some cases be restricted under the County Court Appeals Order
1991, such that leave is required. There are other minor differences
arising from the fact that the Patents County Court is subject to

Cou C R i
Oo:wnn.ww ourt Rules of procedure rather than those of the High

Transfer between Patents Court and Patents County Court

It is important to appreciate that transfer of an action commenced in the
Patents County Court to the Patents Court, and vice versa, is possible. The
Court’? has a complete discretion as regards such transfers but musts* have
regard to n.rn financial substance of the action, including the value of an

counterclaim; whether the action is otherwise important or raises aznmaoam
of general public interest; the complexity of the case; and whether the

47 County Court Rules Order 48A.
“ WnnOWn_oi. paragraph 1-48.

acob. J. suggested in Slope Indicator v. Monitoring Systems (1995) F.S.R. 867 tha i
pd . M ing Sys : .S. 67 that even in the Patents
OM”” a party could be ordered to set out his case in similar detail to that required in the Patents County
%¢ The County Court standard scale of costs is lower, but the High Co

: | A urt scale of costs can be i
Mun vunn.:ﬂ Oo.m_.Q Court (and frequently is, where large companies are involved); see o—ﬁﬂuuha
EQMWWMJM Mwb-«m@\mﬁw- .m.z._o‘ 2) [1993] F.S.R. 444. ’ ¢
v 3. . Thus the plaintiff could be represented by a patent [

M.M W_Wnua nuu_uon (19 n_un«uuv brought in the Patents Oouzmwv Court to M»Sv e 2gent in Povelv. Som, by fax

-g- normal County Courts cannot grant Anton Piller or Mareva injunctions (see below), hence i
- (  grant Ar 5 e it has been
Ww—mnmnuﬂ wm.vnn_mn»__v. to confer such jurisdiction on the Patents County Court; McDonald v. Grabam {1994)
M i.e. both Patents Court and Patents County Court.

High Court and County Courts Jurisdiction Order 1991, Art. 7(5).
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transfer is likely to result in a more speedy trial of the action; and the
financial position of the parties,s® Other factors’ include the financial
position of the parties (and their size), costs, and all matters affecting the
proper administration of justice, but it is irrelevant which action was first
in time.s” The parties can transfer by consent even after refusal of a
contested application.’®

5. INFRINGEMENT

Primary infringement>®

The following acts, if done in the United Kingdom without consent of the
proprietor, constitute infringementé?:

® where the patent is a product—making, disposing of, offering to
dispose of, using or importing the product, or keeping the product
whether for disposal or otherwise;

® where the invention is a process—using the process or offering it for
use (but in the latter case only in the knowledge or when it is
obvious to a reasonable person in the circumstances that such use
would constitute infringement of the patent)¢l;

® also where the invention is a process—disposing of, offering to
dispose of, using or importing any product obtained directly® by
means of the process or keeping any such product whether for
disposal or otherwise.

“Use” means commercial use, and not simply an application to regulatory
authorities to sell a product in the United Kingdom.®* “Dispose” and
“keeping whether for disposal or otherwise”é were introduced to U.K. law
by the 1977 Act. Taken literally and together, they appear to cover
virtually everything imaginable but it appears that mere warehousemen and
carriers are not liable per se.6*

&mon <c a.«an: .d=~O-\..H.:.w.\-.uhzwwwuFw.O.wuc.ﬁrogn——nnanT:mgn
pl d to disp with solicitors and counsel in the Patents County Court tipped balance in favour of
transfer there); Slope Indicator v. Monitoring Systems [1995] F.S.R. 867, (no costs saving nor any real
difference in pleading requirements between the Courts, transfer refused).

56 See Mannesmann Kienzle v. Microsystems Design [1992] R.P.C. 569, Optical Coating Laboratory v.
Pilkington PE [1995) R.P.C. 145, (case wholly inappropriate for Patents County Court even if technically
within its jurisdiction as much at stake between two major industrial concerns and neither side deterred by
cost of High Court litigation).
57 Symbol Technologies Inc v. Opticon S Europe (No. 2) {1993] R.P.C. 232, 233.

5 Mentor Corporation v. Colorplast A/S F.S.R. 175. Costs of the application are to be paid by the party
losing before the original judge.

$ Or “direct” infringement—i.e. acts done directly in relation to patented products or processes.

% See PA 1977, s. 60(1).

¢ With this exception, knowledge or intention is irrelevant to primary infringement.

€ “Directly” means “without any intervening step”; see Pioneer Electronics v. Warner Music Manufacturing
Europe [1977] R.P.C. 757. It is noteworthy that the Court of Appeal went heavily into European law, in
upholding the original decision of the Patents Court.

& Upjohn v. Kerfoot [1988] FS.R. 1, 7; cf. SKF v. Douglas [1991] E.S.R. 522, (New Zealand Court of
Appeal).

“ Including keeping for use when required McDonald v. Grabam [1994] R.P.C. 407.

&5 In Smith Kline French v. Harbottle (Mercantile) [1980) R.P.C. 363, 371—4 (the Court was “wholly
unpersuaded™ that such persons were infringers, though was expressed no final view). See also McDonald v.
Grabam [1994] R.P.C. 407, 417, Patents County Court.

Secondary infringement$

?Ea.m&dnun is also established where a person (not being the proprietor)
supplies or offers to supply (other than to a licensee or other person
entitled to work the invention) any of the means, relating to an essential
element of the invention, for putting the invention into effect when he
knows, or it is obvious to a reasonable person in the circumstances, that
those means are suitable for putting, and are intended to put, the invention
into effect in the United Kingdom.” It appears that such supply is still an
infringement even if the activities of the person supplied are specifically
exempted from (primary) infringement.é® The section does not apply to the
supply or offer to supply of a “‘staple commercial product” unless such acts
are done for the purpose of inducing direct infringement by the person
supplied.®?

The only case so far to consider this section in any detail has been
Chapman v. McAnulty (unreported); the Court observed that it must be a
matter of impression as to whether any given item was “means, relating to
an essential element” and held it was sufficient if shown that the invention
will be put into effect for some users, disregarding only maverick or
unlikely use.

Statutory exceptions to infringement

Certain acts which would otherwise infringe shall not do so if:

a) done privately and for non-commercial purposes’;

b) done m.cn experimental purposes relating to the subject matter of the
invention.”? “Experiments” in this sense are trials carried out to
m_mnﬂ.%on something unknown, not merely to demonstrate to third
parties such as customers or regulatory bodies that something works?2;

¢) such consist of extemporaneous preparation in a pharmacy of a
medicine for an individual according to a medical prescription”3;

d) such relate to use on the body or operation of a ship, aircraft or
other vehicle temporarily or accidentally in the United Kingdom (i.e.
not registered there)7*

The scope of the claims

The claim or claims define the scope of the monopoly.” They must
however be interpreted in the light of the specification including any
drawings, in accordance with Article 69 of the EPC and the Protocol on

% See PA 1977, s. 60(2).
67 ﬁ._m section does not state whether it applics to a party who knows the intended use of the “means” he
M.%M—.-_nomuu—.vcn is unaware that such use is in fact covered by patent; but if it does not, it is practically
@ Monsanto v. Stauffer [1985] R.P.C. 515. This argument succeeded in the Patents Courr (p- 523) b
f R. . . t th

MoE.n of Appeal, whilst recognising the force thereof (p. 542), declined to express a final owmio?v ue e
s .—._.Mc.w.wn mmm:n.m =.nwn.~m_. ..QNWW no-wﬂnnnm& product’” nor the nature of the inducement required.

s. a. See Smith Kline ‘rench Labs v. Evans Medical [1989] F.S. .
71 PA 1977, s. 60(S)b. : JRSR 313
72 Monsanto v. Stauffer [1985) R.P.C. 515.
™ PA 1977, s. 60(5)(c).
74 See PA 1977, ss. 60(5)(d), (e), (f).
7 PA 1977, s. 14(5)a. ’
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2 The Court System

The structure of the court system in England & Wales with particular
emphasis on the jurisdictions relevant to intellectual property actions is
shown diagrammatically in Appendix 2A.

2.1 COURTS OF FIRST INSTANCE
2.1.1 High Court

‘The High Court which has jurisdiction throughout England and Wales
is divided into three divisions, the Queens Bench Division, the Chan-
cery Division and the Family Division.

The Chancery Division hears all intellectual property actions. The
Chancery Division also has the specialist Patents Court which hears
patent and registered design (both UK and Community) proceedings.

In the Patents Court there are assigned judges who have a technical
background. The Patents Court has extensive experience of patent law
and ability to deal with complicated technologies.

Virtually all intellectual property actions are heard in London.

The High Court operates all the year round, but there are vacation
periods when the court’s actions are restricted and the court will only
hear urgent applications. When hearing a trial the courtsits usually from
10.30 a.m. to 4.30 p.m. Monday to Friday, with an hour off for lunch.

2.1.2 County Court

The county court system in England and Wales is a network of regional
courts to deal with smaller or simpler claims than those dealt with by the
High Court.

In September 1990, a specialist Patents County Court was opened in
London with jurisdiction over patent and registered design (both UK
and Community) proceedings. It now also has jurisdiction over regis-
tered trade mark and passing-off actions. Unlike other county courts,
the Patents County Court has jurisdiction throughout England and
Wales and no financial limit on the claims that it can deal with. The
Patents County Court is located close to the High Court in Central
London. In October 2001 His Honour Judge Michael Fysh Q.C. was
appointed as the judge in the PCC and this appointment has led to a
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2.1 ENGLAND & WALES

revival of the PCC as an alternative forum to the Patents Court (High
Court) for patent litigation in England and Wales.

For various practical and procedural reasons few intellectual property
matters are brought in the normal county courts.

2.1.3 Patent Office

The Patent Office has jurisdiction to hear revocation actions, actions for
declarations of non-infringement and by agreement between the parties,
infringement actions. However the Patent Office does not have juris-
diction to grant injunctions and as a result the infringement jurisdiction
has never been used. The Patent Office can be requested by any party to
produce an Opinion on any issue relating to the infringement or validity
of a Patent. The Opinion is rendered by a senior patent examiner. The
fee for an Opinion is £200 and will normally take about three months to
produce. The Patent Office publishes a list of requests for an Opinion as
well as the patent in suit, the subject matter of the query and the identity
of the requesting party. Third parties may submit observations to the
Patent Office in respect of each request. The resulting Opinion is also
published and therefore available to third parties.

2.1.4 Crown court

The Crown Courts are local criminal courts which hear the more
serious criminal cases. They are staffed by full time judges. There is a
jury system. See 12.1.7 for more details.

2.1.5 Magistrates court

The magistrates courts are local criminal courts which hear the less
serious criminal cases. They are staffed by either a professional magis-
trate, with legal training, or a panel of lay people. Appeal is normally to
the Crown Court as a rehearing, although if the ground is that the
proceedings are wrong in law or that the magistrates court is in excess of
jurisdiction, the appeal is to the High Court. See 12.1.5 and 12.1.6 for
more details.

2.2 COURTS OF APPEAL
2.2.1 Court of Appeal
Appeals from both the High Court and the PCC lie with permission to

the Court of Appeal, which consists of three judges. At least one of the
judges presently in the Court of Appeal was previously a judge of the
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THE COURT SYSTEM 2.3

Patents Court. Otherwise the judges have had varied experience. A
scientific adviser can be appointed if necessary.

2.2.2 House of Lords

Appeals from the Court of Appeal lie with permission to the House of
Lords which consists of five judges. Permission will only be granted for
an appeal to the House of Lords on an issue of law of wider public
importance. Appeals are rare. Again, a scientific adviser can be
appointed if necessary.

2.3 OTHER COURTS OR TRIBUNALS

2.3.1 European Court of Justice

‘The European Court of Justice (ECJ) sits in Luxembourg and is the
supreme authority on all aspects of European Community law. Cases
can go to the EC] by a referral from the national courts of member states
to interpret or verify the validity of a provision of Community law under
Art.234 of the Treaty of Rome. The ECJ consists of 27 judges and eight
advocates general, however only 13 judges sit in the Grand Chamber
and three to five in the smaller chamber. It is the practice of the EC]J to
frame a decision as a single collegiate judgment following secret delib-
erations. The ECJ’s ever-increasing workload and the increasing length
of time for a case to come to judgment have led to the creation of a Court

of First Instance (CFI) to hear, inter alia, certain categories of appeals

from Community Institutions such as OHIM. At present it takes
approximately two years for an appeal or reference from a national court
to reach a hearing before the CFI or the ECJ. An appeal on points of law
lies from the CFI to the EC]J.

See Part B.

2.3.2 Copyright tribunal

This tribunal has jurisdiction relating to licences and schemes of a
licensing body, ie a body or society or other organisation with the main
object of negotiating or granting licences, like the Performing Rights
Society. The Tribunal consists of a chairman, two deputy chairmen, and
between two and eight ordinary members appointed by the Secretary of
State for Trade and Industry. It will only act on the complaint of a
licensee, actual or potential. The tribunal’s ambit is to look at a scheme
and decide if it is reasonable in all the circumstances. In contrast to
action within the courts, there is not as much of a “winner takes all”
mentality and compromises are the norm. Proceedings can be lengthy
and costly in comparison with normal court proceedings.
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2 The Court System

2.1 COURTS OF FIRST INSTANCE

The Swedish court system is divided into administrative courts and
ordinary courts. While matters concerning registration of intellectual
property rights are handled by the Swedish Patent and Registration
Office and subsequently on appeal by the administrative courts,
infringement cases, including criminal proceedings, are heard by the
ordinary courts, as will be described further below,

‘The Swedish ordinary courts are structured in a three-tier system,
where the right of appeal is limited to a certain extent among the dif-
ferent tiers. The courts of first instance are the district courts (zingsritr).

The district courts each have jurisdiction over a specific geographical
area and are competent to hear all civil and criminal matters pertaining
to intellectual property rights, such as infringement and revocation of
registered designs, registered trade marks and company names.

A district court is normally composed of three judges with legal
training at the main hearing. However, if the parties agree or if the
matter is of a less complex nature, the court can hear a case with only
one such judge. Also if the value of the claim does not exceed a certain
level (in 2007, SEK20,150), the court will hear the case with only one
judge.

The Stockholm District Court is the exclusive venue for patent liti-
gation, including infringements and revocation of patents. At a main
hearing in a patent case, the Stockholm District Court is normally
composed of four judges, two with legal training and two with technical
expertise in the relevant field.

If they only concern an injunction, cases under the Marketing Act
1995 are handled by the Market Court. All other cases under the
Marketing Act, including claims for prohibition combined with dama-
ges, are handled under the exclusive jurisdiction of the Stockholm
District Court. When the Stockholm District Court hears cases pur-
suant to the Marketing Act, the Court is normally composed of four
judges, two with legal training and two with expertise in economics.

In criminal cases concerning infringement of other intellectual
property rights than patents, the district courts are composed of one
judge with legal education/training and three lay judges. In cases where a
claimant pursues a claim for damages based on infringement of an
intellectual property right in connection with criminal charges for the
same infringement, the district court will hear the case with the com-
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2.1 SWEDEN

position of judges as above, unless the court finds a joint hearing of the
criminal and civil matter will entail substantial disadvantages.

2.2 COURTS OF APPEAL

There are six courts of appeal (hovrdtt) which hear cases from specified
district courts, based on their geographic location.

Normally the courts of appeal are composed of four judges in civil
matters. In criminal cases the court is normally composed of three
judges with legal training and two lay judges. In matters in which the
dispute concerns a lesser value (in 2007, SEK 40,300), there is a general
requirement for leave of appeal to the courts of appeal.

The Svea Court of Appeal (Svea hovrdtr) is the exclusive court of
appeal for patent litigation cases. In such cases, the Svea Court of
Appeal is normally composed of three judges with legal training and two
judges with technical expertise. However, in cases where the court
considers that the participation of technical expertise would be
superfluous, it can hear the case with only three judges having legal
training. The requirement for grant of leave to appeal mentioned above
does not apply to patent matters.

2.2.1 The Supreme Court

The Supreme Court (Hégsza Domstolen) hears cases on appeal from the
courts of appeal. The main function of the Supreme Court is to
adjudicate cases which have precedential value on issues of law. There is

a general requirement for leave of appeal in order for the Supreme Court
to hear a case.

The Supreme Court has a total of 16 judges.

When deciding on the grant of leave of appeal, the Supreme Court is
composed of one or up to three judges with legal training. When hearing
a case the Supreme Court is normally composed of five or up to seven
such judges.

No judges with technical expertise participate in the Supreme Court,
but certain decisions, which change earlier precedent, will be taken in
plenum.

2.3 OTHER COURTS OR TRIBUNALS
2.3.1 The Market Court

The Market Court (Marknadsdomstolen) in Stockholm is the single court
for cases under the Marketing Act 1995 (with a few exceptions
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THE COURT SYSTEM 2.3

regarding fees for market disturbances and claims for damages in
accordance with section 29, where the court of first instance is the
District Court of Stockholm and the Market Court is the appellate
court). Thus, the court system under the Marketing Act may sometimes
include two instances. However, there is normally no requirement for
leave of appeal in order for the Market Court to hear a case.

'The Market Court has seven judges in total: three with legal training,
one of whom will be the President of the Court, and four judges with
expertise in economics. When hearing a case under the Marketing Act,
the court consists of four judges, including the President of the Court.

2.3.2 The Patent Board of Appeal

A decision of the Swedish Patent and Registration Office in respect of
the grant of a patent or registration of a trade mark or design is subject to
appeal to the Patent Board of Appeal (Patentbesvdrsritten). The decision
of this Board can in turn be appealed to the Supreme Administrative
Court (Regeringsrdtten), subject to a requirement for grant of leave of
appeal.
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TITLE 28. JUDICIARY AND JUDICIAL PROCEDURE
PART IV. JURISDICTION AND VENUE
CHAPTER 83. COURTS OF APPEALS

Go to the United States Code Service Archive Directory
28 USCS § 1295
§ 1295. Jurisdiction of the United States Court of Appeals for the Federal Circuit

(a) The United States Court of Appeals for the Federal Circuit shall have exclusive jurisdiction--

(1) of an appeal from a final decision of a district court of the United States, the United States District Court for the
District of the Canal Zone, the District Court of Guam, the District Court of the Virgin Islands, or the District Court for
the Northern Mariana Islands, if the Jurisdiction of that court was based, in whole or in part, on section 1338 of this title
[28 USCS § 1338], except that a case involving a claim arising under any Act of Congress relating to copyrights, exclu-
sive rights in mask works, or trademarks and no other claims under section 1338(a) [28 USCS § 1338(a)] shall be gov-
erned by sections 1291, 1292, and 1294 of this title [28 USCS §§ 1291, 1292, and 1294];

(2) of an appeal from a final decision of a district court of the United States, the United States District Court for the
District of the Canal Zone, the District Court of Guam, the District Court of the Virgin Islands, or the District Court for
the Northern Mariana Islands, if the jurisdiction of that court was based, in whole or in part, on section 1346 of this title
[28 USCS § 1346], except that jurisdiction of an appeal in a case brought in a district court under section 1346(a)(1),
1346(b), 1346(e), or 1346(f) of this title [28 USCS § 1346(a)(1), 1346(b), 1346(e), or 1346(f)] or under section
1346(a)(2) [28 USCS § 1346(a)(2)] when the claim is founded upon an Act of Congress or a regulation of an executive
department providing for internal revenue shall be governed by sections 1291, 1292, and 1294 of this title [28 USCS §§
1291, 1292, and 1294];

(3) of an appeal from a final decision of the United States Claims Court [United States Court of Federal Claims];

(4) of an appeal from a decision of--

(A) the Board of Patent Appeals and Interferences of the United States Patent and Trademark Office with respect to
patent applications and interferences, at the instance of an applicant for a patent or any party to a patent interference,
and any such appeal shall waive the right of such applicant or party to proceed under section 145 or 146 of title 35;

(B) the Under Secretary of Commerce for Intellectual Property and Director of the United States Patent and Trade-
mark Office or the Trademark Trial and Appeal Board with respect to applications for registration of marks and other
proceedings as provided in section 21 of the Trademark Act of 1946 (15U.8.C. 1071); or

(C) adistrict court to which a case was directed pursuant to section 145, 146, or 154(b) of title 35;

(5) of an appeal from a final decision of the United States Court of International Trade;

(6) to review the final determinations of the United States International Trade Commission relating to unfair practices
in import trade, made under section 337 of the Tariff Act of 1930 (19US.C. 1337);

(7) to review, by appeal on questions of law only, findings of the Secretary of Commerce under U.S. note 6 to sub-
chapter X of chapter 98 of the Harmonized Tariff Schedule of the United States (relating to importation of instruments
Or apparatus);

(8) of an appeal under section 71 of the Plant Variety Protection Act (7 U.S.C. 2461);



(9) of an appeal from a final order or final decision of the Merit Systems Protection Board, pursuant to sections
7703(b)(1) and 7703(d) of title 5;

(10) of an appeal from a final decision of an agency board of contract appeals pursuant to section 8(g)(1) of the Con-
tract Disputes Act of 1978 (41 U.S.C. 607(g)(1));

(11) of an appeal under section 211 of the Economic Stabilization Act of 1970 [former 12 USCS § 1904 note];

(12) of an appeal under section 5 of the Emergency Petroleum Allocation Act of 1973;

(13) of an appeal under section 506(c) of the Natural Gas Policy Act of 1978 [15 USCS § 3416(c)]; and

(14) of an appeal under section 523 of the Energy Policy and Conservation Act [42 USCS § 6393].

(b) The head of any executive department or agency may, with the approval of the Attorney General, refer to the Court
of Appeals for the Federal Circuit for Judicial review any final decision rendered by a board of contract appeals pursuant
to the terms of any contract with the United States awarded by that department or agency which the head of such de-
partment or agency has concluded is not entitled to finality pursuant to the review standards specified in section 10(b) of
the Contract Disputes Act of 1978 (41 U.S.C. 609(b)). The head of each executive department or agency shall make any
referral under this section within one hundred and twenty days after the receipt of a copy of the final appeal decision.

(c) The Court of Appeals for the Federal Circuit shall review the matter referred in accordance with the standards speci-
fied in section 10(b) of the Contract Disputes Act of 1978 [41 USCS § 609(b)]. The court shall proceed with judicial
review on the administrative record made before the board of contract appeals on matters so referred as in other cases
pending in such court, shall determine the issue of finality of the appeal decision, and shall, if appropriate, render judg-

ment thereon, or remand the matter to any administrative or executive body or official with such direction as it may
deem proper and just.



FEDERAL COURTS IMPROVEMENT
ACT 96 Stat. 25 (1982)

This act reorganized several specialized federal courts. It merged the former COURT
OF CLAIMS and COURT OF CUSTOMS AND PATENT APPEALS into a new UNITED
STATES COURT OF APPEALS FOR THE FEDERAL CIRCUIT, transferring to the new court
the former courts' JURISDICTION, and staffing it with the judges of the superseded

courts. The Federal Circuit is a CONSTITUTIONAL COURT, staffed by twelve judges
with life terms.

The act also created a new CLAIMS COURT to handle the trial functions formerly
performed by commissioners (later called trial judges) of the old Court of Claims. The
Claims Court is a LEGISLATIVE COURT; its sixteen judges serve for fifteen-year terms.
Appeals go to the Federal Circuit.

KENNETH L. KARST
(1986)
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