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"Any person charged with an offence has the right

‘oe

(e) not to be denied reasonable bail without just cause"
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. P.W. Hogg, Constitutional Law of Canada, (Carswell 5t Ed, 2002) 1184-1187
R. v Pearson [1992] 3 S.C.R 665, 690 '°

Ibid., at 691 "

Criminal Code , R.S.C 1985, c. C-46, ss. 515-526 2

R. v. Morales [1992] 3 S.CR 711 "
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(1) Everyone who is arrested for allegedly committing an offence has
the right ....
f. to be released from detention if the interests of justice permit,
subject to reasonable conditions.
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Excessive bail shall not be required, nor excessive fines imposed, nor

cruel and unusual punishments inflicted
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R. v Oakes [1986] 1 S.C.R 103
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™M MWN 9y Ty Lownn 11 12 Stack v. Boyle'® xn nmaayn Iya nnan pT pos
: MONN NPTIN ) 12 WP DY MWD
This traditional right to freedom before conviction permits the unhampered
preparation of a defense, and serves to prevent the infliction of punishment
prior to conviction. . . . Unless this right to bail before trial is preserved,
the presumption of innocence, secured only after centuries of struggle,

would lose its meaning.

YT WD DY N9 NNANY NI D NN PTN PO Yap MIPXINND 1PHYN VaVNN N3
ARYN PPN 29-5Y MMM NOIYW NP N0 DAY NN ,NIYN MV NN DHWNY

180 DY D9WNY PN 2D ¥ap) Brandy v. United States”™ p7 poaa on Nt 17 posa .npiny
2N NN DD INDID ON DV P INYNI MNYD PYNN DTN I

DN AXYNY NYNON MIND ¥I1P NINY 73,21 1984 -2 0RNPN T2 HY NNV NP INNA PIND
YUNMI NN YNNRY 1 XY ON IN PTN 1D DWURIN SYW IMOYNI 2910 WWNN DR YNNY 10 XY
799 NANW 1D A MY NAPY PRY Y2IP PIND NN DX IN INK DTN 190> DYUNINY

MND) DWRIN NN NI INWY WY LIMNY YN Mo 22axyna AaNe» owNnw
NAIYN DIVYNI NRWD D51 KXY NXIN I ANNN YINND ¥ (1I8YN DY INND NN PRY NTIYN
D990 DYNNN VTYN DY

n»ryy 5
:24 9yoa NP T-1 NPIN
Everyone who is charged with an offence”
(a) Shall be informed promptly and in detail of the nature and cause of the
charge; and
(b) Shall be released on reasonable terms and conditions unless there
is just cause for continued detention... "
NON D120 DXNINA 1IMWYN NPNY TIY DIYIN AN 1T YWY DTX M NYAIP TINT-1) NN
2INYN TYNND NPT N2O MY 1D OX

:TIPY YN MY Wby Ny 2t vaa npvpnn

Bail Reform Act (1966) Pub. L. 89-465, 80 Stat 214 '®

Stack v. Boyle 342 U.S 1 96 (1951)

Brandy v. United States 81 S.Ct. 197, 5 Led. 2d. 218 (1960) *°

Bail Reform Act 18 U.S.C.A 3141-3156, Pub. L. 98-473, 98 Stat. 1985 *'

M PINg 3142 (2)(c) pyoa yapy 2

The Queen v. Whata August Keefe Richard James Rymer CA162/04 date: 20.7.2004 »
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VAYNN 129NV YD DYRINY NDON , NIV ; DYNIN DY NN NP0 YW NN MUK
DO NPAY YN DUNINY N0, TPVOIY ; NPNT VDY 1D )TN

VIYNN NN INYNN MDY NN MY YIP) #13993-1) S DAY VaWHN NP2 HY (alPadvianl
S TYVIN IXYNI TN DI WIYW NI XN DR PINY TN

Thus, the first inquiry is whether the Court is satisfied of the need for
continued detention. If it is not so satisfied, the Court must determine the
"reasonable terms and conditions" on which an alleged offender ought to

be released on bail.
: DYNIN NNY20 WYNM MPNN DY NN P POX Y89 ¥ MaIyn N»Naa o md

In determining what terms of bail are "reasonable" the Court must balance
the likely restrictions on an alleged offender’s liberty (on the one hand)
against the interests of the community in ensuring that alleged offenders
do not flee, interfere with evidence or re-offend while awaiting trial (on
the other). Viewed in that way "reasonable terms and conditions" of bail
can be seen as part of a process of managing the risks of flight,
interference with evidence and re-offending. Terms of bail should reflect
the least restrictive outcome possible consistent with the community’s

expectation that adherence to bail terms will be properly monitored.

N .6

MITIN WUNY NI NOY MDD OY TN ,7PDNIN DY XV MIIN DNPHN MIAIYD MITN DY NNPN
99D NOXN D ON ,OTNN NMIT NDNN DX NPTON NPIN 7PLIND PR N D0 »ndD
DOPNRN TINRD DY NINND

DYRYLN NPNDY MM N NPIN MW NINY NIVY APIN MY YNNI PIND 29 Yy
5y NHANM NYIY MDY MY .PTEN NMWYD 79> KINY IN DYRIN MVINRNN WYN NI DN

22 M329va 19nY ynns nvsnnn

INDVINN NN .7

RPN MNON MDY NN YN 19IND NYIP XD DTN NMDT 1272 PNPNN MINND

Ibid. **

The World >Xp>1nNN DX0owWN TIWN YW DINOPN NNV P8P N9RN w1 The Bail Act (1974) »
.Factbook of Criminal Justice Types

http://www.ojp.usdoj.gov/bjs/pub/ascii/wibcjcan.txt
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NPINNY MPYN NN N2 DTN MY SN PNRD vawnn 1°1°° Tomasi PT PO PTIV PrIva

I8N PNV NN N PNIYYY NN NMMYI YT DY ININY 29D TYIND INYNL NNYN
Y ¥2P)

This ground can be regarded as relevant and sufficient only provided that it
is based on facts capable of showing that the accused's release would
actually prejudice public order. In addition, detention will continue to be
legitimate only if public order remains actually threatened
WY P NOY N INYNT MDY ¥INI DTN MDD INPRN VIVYNN M DV INTHY )0 DN
Y RON NN N2V DURY NINYN DRNIND YNDNN ATON NYIND WUN MIND TN
27512280 1702 NYH9b X2 XY NINYY MIPXIN MTY THD Y N9

1IN NYLINDT DINK DYNIN NNYUNRD NVNPITIN DY 1NPP 2D YaP) MINDNN NDOY PIYD
:0AYN AT INYN DY NN NI NNPN PITIND MDD KD

The existence and persistence of serious indications of the guilt of the
person concerned undoubtedly constitute relevant factors, but the Court
considers, like the Commission, that they cannot alone justify such a long

period of pre-trial detention®.

N9 PN YT APXINYI DWTIN 7-) DOY 5 I8YNI NNY DWNIN PNTIN NIPRaY 89 w
PN

MINDIY VOVYN .8

IN IXYN MMONA NPDIY XD NPV NPNIAN NMDT 12T MNNM DTRD NMDT NONN
a9ya

Tomasi v. France (1993) 15 EHR.R 1%
.50-51 0y 00?7
ov,ov?®
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MY NUMAN MONMNN PR VYN MNIT ¢ THO-PIN NYNN) (2004) NYVIPINTY SINIYIN
N

ANUND VIVYNA NAXY NYHINN PNOIND /T PN

NYINNY NPYYI MmN .1

(1966) N1I>TV) NPNIIN T12121 1272 TPOINII377 TIIONTT

Article 14

3. In the determination of any criminal charge against him, everyone shall

be entitled to the following minimum guarantees, in full equality:

(g) Not to be compelled to testify against himself or to confess guilt.

(1969) DTN 112121 1373 TPNP>VINTT 71PN

DI 1969-1 NHNNIY ,(NIIN JND MNN) DTN NIMIT 12T TORPIIIN-INIT NIAND
DWNIN HY IMIT AN PYN DT PYD 1IN DOWNRY M POIN PYo NN *°,1978-1 NopINY
SNYNI MTIND NOW INSY TN TYND ROV

Article 8. Right to a Fair Trail

American Convention on Human Rights, O.A.S.Treaty Series No. 36, 1144 UN.T.S. 123 entered *
into force July 18, 1978.

19



2. Every person accused of a criminal offense has the right to be presumed
innocent so long as his guilt has not been proven according to law. During
the proceedings, every person is entitled, with full equality, to the

following minimum guarantees:

g. The right not to be compelled to be a witness against himself or to

plead guilty;

DIPINTIIT] 2525977 )2 7771 1172 1PN

Article 67: Rights of the accused

1. In the determination of any charge, the accused shall be entitled to a
public hearing, having regard to the provisions of this Statute, to a fair
hearing conducted impartially, and to the following minimum guarantees,

in full equality:

(g)Not to be compelled to testify or to confess guilt and to remain silent,
without such silence being a consideration in the determination of guilt or

innocence

»H9anN-MmyIN .2
:IPIND SWIMNINA PPN NN INIXY DX DIDHNY OV DTN HYW M
No person shall ... be compelled in any criminal case to be a witness

against himself, nor be deprived of life, liberty, or property, without due

process of law;

1999101 PO INDT DY DY DD PRI DY TIVND WNIND v v yapy Miranda nwioa

51192 190NN YY IV 1Y CTys Mt NPPNIWN MY, NSy

I1p .3
DTIPN IOV 13-1 11 DIXDYDI NINYN XY NN DAND ROV DTR SV 1NN
11. Any person charged with an offence has the right - ...

(c) not to be compelled to be a witness in proceedings against that person

in respect of the offence;

Miranda v. Arizona, 384 U.S 436 (1966) *°
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Self-crimination

13. A witness who testifies in any proceedings has the right not to
have any incriminating evidence so given used to incriminate that witness
in any other proceedings, except in a prosecution for perjury or for the

giving of contradictory evidence.

IPY MITY WYY YT VYN NN TN PATI IMTYL NYYOY YINIYW 291 TY 1IN TI2
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TR NI 12 TON2 NIMO MTY PADN 1910 INKD YNPNRN YN PYN DTN IWNI ,7NND

MTYN D MYV NHTIPN INITY OY ININ NNYD PRI NPNISY N5 1N PONN D Ty PTD

5y NRTIPN MTYN NN N>AND NYANN TORWY DX 0y . “noTyn 200 (NYwInm) nnmpn
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.51-3 995 9 nwyn ,Hogg w ¥

51-1,00 %

.Dubois v. The Queen (1985) 2 S.C.R. 350, 360:on 51-2 ,0v ¥
Knutson v. Sask. Reg. Nurses Assn. (1990) 75 D.LR *

995 43 myn ,Dubois nwia ¥

R. v. Mannion [1986] 2 S.C.R. 272 *°

R.v. Kuldip [1990] 3 S.C.R. 618 *

51-6 ,2%5 9 nyn ,Hogg on .R. v. S(R.J.) [1995] 1 S.C.R. 451 w1 *®
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1T90%-9% 4
Section 25 [Fair Trial]

Everyone who is charged with an offence has, in relation to the

determination of the charge, the following minimum rights:

(d) The right not to be compelled to be a witness or to confess guilt

PN T 5

Section 35: Arrested, detained and accused persons
(1) Everyone who is arrested for allegedly committing an offence has the

right-

(c) not to be compelled to make any confession or admission that could be

used in evidence against that person;

(3) Every accused has a right to a fair trial, which includes the
right
(h) to be presumed innocent, to remain silent, and not to testify during the

proceedings;

(j) not to be compelled to give self-incriminating evidence;

MDY LMY WY TYNI 1INV 1) DITIVA IMDT : DPYIN NWIYYY PYINK 35 Y0
Y290) DXTIVN 2225 D) NPINT PN TPHXY 199N 29N 1POINN .DIDYRI N I8y ToNna

TYND XOW MO NPXNY MDY 0) OMNIWRIY MPN 3(h) 1270 .3()) 12°0) OMWN) 130 oM (1(c)
JPNRNY NOOAM 9N 1POIND MHPON NANNN ,DVLAVN TONNI

MHVON L6

Article 22 [Presumption of Innocence, Right Against Self-Incrimination]
(1)...
(2) No one shall be required during a criminal investigation to prove his or

her innocence;

(3) No one may be compelled to give testimony against themselves, or

against close family;
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Article 15

Each State Party shall ensure that any statement which is established to

have been made as a result of torture shall not be invoked as evidence in
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M.C. Bassiouni, "Human Rights In The Context of Criminal Justice: Identifying International
Procedural Protections And Equivalent Protections in National Constitutions", 3 Duke J. Comp. &
Int'l L. 235, 269.
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any proceedings, except against a person accused of torture as evidence

that the statement was made.

M2 YN0 PP DMNNY YT HY ITONIY NPNI 2D YNIP Nt DI

YO TDPN) 1969 70V DTN 110291 NV TPND>ION )NOT 7IIPONIT
NG

Article 8. Right to a Fair Trial

3. A confession of guilt by the accused shall be valid only if it is made
without coercion of any kind.

NYN 19 NN DY 1PHD NDINND PN 1R NNPYNR NINTIND 1MSY DX D20 13 995
DyNnn

(CC) 29259 VOV 20INTI277 P77 1172 PN

7. Evidence obtained by means of a violation of this Statute or

internationally recognized human rights shall not be admissible if:

(a) The violation casts substantial doubt on the reliability of the

evidence; or

(b) The admission of the evidence would be antithetical to and
would seriously damage the integrity of the proceedings.
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WNRTOINP INTIFY PDNN) MIWN ININT ¥ PIX .1T PN NN NNYVI )T DY 12NN TPRN
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The right of the people to be secure in their persons, houses, papers, and
effects, against unreasonable searches and seizures, shall not be violated,

and no warrants shall issue, but upon probable cause, supported by oath or
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affirmation, and particularly describing the place to be searched, and the

persons or things to be seized
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(2) Where, in proceedings under subsection (1), a court concludes that
evidence was obtained in a manner that infringed or denied any rights or
freedoms guaranteed by this Charter, the evidence shall be excluded if it is
established that, having regard to all the circumstances, the admission of it

in the proceedings would bring the administration of justice into disrepute.
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Section 35 Arrested, detained and accused persons

(5) Evidence obtained in a manner that violates any right in the Bill of
Rights must be excluded if the admission of that evidence would render

the trial unfair or otherwise be detrimental to the administration of justice.
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Article 14

7. No one shall be liable to be tried or punished again for an offence for
which he has already been finally convicted or acquitted in accordance

with the law and penal procedure of each country.

95, MYTN NPNXI MIAPYA DYDHN DY YINND NNN MIVINND N2 MPTN 1929 DY N
A INK DY N/INNM L,V 72D VNDY
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: 1950 Tovwm N1

Article 4 — Right not to be tried or punished twice

1. No one shall be liable to be tried or punished again in criminal
proceedings under the jurisdiction of the same State for an offence for
which he has already been finally acquitted or convicted in accordance

with the law and penal procedure of that State.

2. The provisions of the preceding paragraph shall not prevent the
reopening of the case in accordance with the law and penal procedure of
the State concerned, if there is evidence of new or newly discovered facts,
or if there has been a fundamental defect in the previous proceedings,
which could affect the outcome of the case.
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...nor shall any person be subject for the same offense to be twice put in

jeopardy of life or limb;
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11. Any person charged with an offence has the right:
(h) If finally acquitted of the offence, not to be tried for it again and, if
finally found guilty and punished for the offence, not to be tried or

punished for it again;
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Article 23 [Nulla Poena Sine Lege]

(3) No one may be tried or sentenced for a second time for an offence for
which he or she has already been finally convicted or acquitted in

accordance with the law.

STy L7

Section 26 [Nulla Poena Sine Lege, Double Jepordy]

(2) No one who has been finally acquitted or convicted of, or pardoned

for, an offence shall be tried or punished for it again.
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“No person shall be prosecuted and punished for the same offence more then once”
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D.A. Kelshiker v. State of Bombay, AIR 1960 Bom. 225. '*
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Section 35: Arrested, detained and accused persons

(m) not to be tried for an offence in respect of an act or omission for

which that person has previously been either acquitted or convicted
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Although the award of costs must always remain a matter for the
court's discretion, in the light of the circumstances of the particular
case, it should be accepted as normal practice that when the court has
power to award costs out of central funds it should do so in favour of a
successful defendant, unless there are positive reasons for making a

different order.
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Cette detention lui a cause un prejudice manifestement anormal et d'une particuliere gravite.

United States v. Horn 29 F. 3D 75 (1994) '
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LR.S. Reid, P.T. Burns "The Power To Award Costs In Criminal Cases Or How Judicial Illusions '*°
Remain Illusions None The Less" 24 Crim. L.Q (1981-1982) 455

.A Proposal For Costs In Criminal Cases (Law Reform Commission), Canada, 1973 '*

Nelles v. Ontario, [1989] 2 S.C.R. 170; Proulx v. A.G. Quebec [2001] 3 S.C.R.9; L. Sossin, "’

"Crown Prosecutors and Constitutional Torts: The Promise and Politics of Charter Damages" (1994),

19 Queen's L.J. 372; J. Sopinka, "The Tort of Malicious Prosecution": Current Scope and Future
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Article 25
All arrested and convicted persons shall be treated humanely and their
dignity shall be respected.

Anyone who is detained and accused of a criminal offence shall have the
right to be brought before the court within the shortest term specified by law
and to be acquitted or sentenced within the statutory term.

A detainee may be released on legal bail to defend himself.

Any person who has been illegally deprived of liberty or convicted shall, in

conformity with law, be entitled to damages and a public apology.
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Sekanina v. Austria [1993] ITHRL 68 (25 August 1993) '*®

Leutscher v. Netherlands [1996] ITHRL 29 (26 March 1996) '*°

Masson and Van Zon v. Netherlands [1995] ECHR 32 (28 September1995) at 510-511. '
Fashanu v. United Kingdom (1998) 26 EH.R.R. C.D. 217 '
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Article 7

4. The conditions under which the State, following a judicial decision, shall
indemnify persons unjustly or illegally convicted, detained pending trial, or
otherwise deprived of their personal liberty shall be provided by law.
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Article 25 [Right to Compensation]
Everyone shall have the right to compensation for moral and material

injuries caused by anyone's unlawful action
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Article 46

3) Everyone is entitled to compensation for damage incurred as a result

of an unlawful decision by a court or another state or public

administration body, or as a result of an incorrect official procedure.

(4) Conditions and details concerning court and other legal protection

will be set out in a law.
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Article 26 (Right to Compensation)

Everyone has the right to compensation for damage caused through
unlawful actions in connection with the performance of any function or
other activity by a person or body performing such function or activity
under state authority, local community authority or as a bearer of
public authority.

Any person suffering damage has the right to demand, in accordance
with the law, compensation also directly from the person or body that

has caused damage.
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Article 134 (Immunity of Judges)
No one who participates in making judicial decisions may be held
accountable for an opinion expressed during decision-making in court. If
a judge is suspected of a criminal offence in the performance of judicial
office, he may not be detained nor may criminal proceedings be initiated
against him without the consent of the National Assembly.
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Article 121 [Indemnification]
Damages caused by judicial error and those which may result from the
abnormal operation of the Administration of Justice shall provide the

right to an indemnification by the State, in accordance with the law.
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Article 71 [Indemnity, Immunity, Remuneration]
(1) The Deputies and Senators enjoy indemnity for the opinions expressed

during the exercise of their functions.
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ARTICLE 5
1.Everyone has the right to liberty and security of person. No one shall be
deprived of his liberty save in the following cases and in accordance with

a procedure prescribed by law:

5. Everyone who has been the victim of arrest or detention in
contravention of the provisions of this article shall have an enforceable

right to compensation.
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Article 10. Right to Compensation
Every person has the right to be compensated in accordance with the

law in the event he has been sentenced by a final judgment through a
miscarriage of justice.
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Article 9

5. Anyone who has been the victim of unlawful arrest or detention

shall have an enforceable right to compensation.
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